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1. INTRODUCTION

In recent years there has been increasing recogrifithe need for international co-operation in
the field of criminal law. Attention has traditidlyafocussed on the investigation of crime, the
apprehension of offenders and their return todhiediction in which they offended. However,

in the aftermath of that process - after convicaod imprisonment - there remain some
important issues which have largely been negledtetthis paper | will firstly set out the

problem of nationals imprisoned overseas. | wilrtldescribe the philosophy behind the
European Convention on the Transfer of SentencexbRe and highlight some of its key
provisions. Finally, | will discuss whether New Zaxad should accede to the Treaty and move to
repatriate its convicted nationals.

2. CRIME AND NEW ZEALAND NATIONALS OVERSEAS

As we all know, crime has little respect for naibhoundaries. We hear more and more of
Australian and New Zealand nationals being apprééeand sentenced abroad for offences
committed there. It is likely to be an irreversiblend and unfortunately one that will manifest
itself in every type of crime: from sophisticateshamercial fraud,1 to drug smuggling, through
to offences against the person. The fact that veeiti an increasingly mobile society creates a
further dimension to the problem: incarceratiotyafing adults in foreign prisons. As you will
be aware, each year young people leave their hton#ésat indispensable finale to their

1 The point was expressed pithily by Sir Peter &tiill"International fraud is a growth business:"'fracing the Proceeds of Fraud" in (1991)
107 L.Q.R. 71
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education - Overseas Experience. It is a partidtdgedy when things go badly wrong and they
find themselves incarcerated abroad, in an unfamsktting, without the support of friends and
family.

Regardless of the different theories of punishnagt sentencing policy, it is commonly
recognised that responsibility for the offenderraatrbe abandoned as the cell door closes. It can
be anticipated that at some point convicted peraolhsejoin the greater community. It would
therefore appear desirable to undertake rehamlitat two levels: to enhance the welfare of the
individual offender and to achieve a universal abgoal.

When | refer to responsibility for rehabilitatidram thinking not only of the role of government
in relation to domestic offences, but also its eatd responsibility toward citizens who are
detained abroad. Such persons will often feel callpalienated. They will be separated from
family and community ties. Their environment compadsi their punishment. It is a setting which
severely undermines the task of rehabilitation soal adjustment. This was clearly
acknowledged in the multi-lateral treaty of the @ailof Europe which in 1983 adopted a wide
ranging scheme for transfer of prisoners betweateSs

3. THE EUROPEAN TRANSFER TREATY
The Preamble to the Treaty is set out as follows:
[To develop] international co-operation in the dielf criminal law;

[and] [c]onsidering that such co-operation shouldHer the ends of justice and the social
rehabilitation of sentenced persons;

these objectives require that foreigners who apeided of their liberty as a result of their
commission of a criminal offence should be gives dpportunity to serve their sentences within
their own society; and

that this aim can best be achieved by having tmansterred to their own countries...

2 Convention on the Transfer of Sentenced Per&irssbourg, 21 March 1983.
3 lbid. ,p.2.
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The signatories to this Convention include not dhly member States, but also certain non-
members, notably the United States of America aamb@a. Parties to the Convention undertake
to afford each other the widest measure of co-diperin respect of the transfer of prisonérs.
Moreover, when a prisoner is transferred from tBet&ncing State (where the sentence is
imposed) to the Administering State (where theqgoes is transferred to serve his or her
sentence), the latter may in certain circumstamesse a sanction in accordance with its
domestic laws, in substitution for the original e’ The severity of the original sentence
cannot be increased under this procedUféere is also the additional safeguard that astean
may only take place if the sentenced person cossent

Clearly the multi-lateral treaty contemplates ahhiggree of cooperation between States and a
sensitivity to the perceptions of the offence by Administering State. Such a regime must
surely be conducive to the overall welfare of catedl persons.

It is now more than a decade since the Europeatytveas declared and | have been asked to
speak on whether the time has come for New Zedtaadcede to this Convention.

4. NEW ZEALAND'S POSITION

I should mention at the outset that | am speak#g practising criminal lawyer and that | am
not appearing as a representative of the New Zdaanernment.

In my view, New Zealand recognises the need f@ri@tional cooperation in the administration
of justice. In terms of extradition, for exampleswW Zealand has trans-jurisdictional
arrangements with both Commonwedléind non-Commonwealthcountries for the exchange
of persons accused or convicted of an offence982xhe New Zealand Parliament passed the
Mutual Assistance in Criminal Matters Act to fatzdtie CO-operation in criminal matters

between New Zealand and other Countries. This $Agenerally limited to providing assistance
in the process of criminal investigation and thadct of criminal proceeding®’ It does not

4 Article 2.1.

5 Articles 9-13.

6 Article 11.1 (d).

7 Article 3.1 (d).

8 Fugitive Offenders Act 1881 (U.K.).
9 Extradition Act | 965.

10 Mutual Assistance in Criminal Matters Act 1992.



< Page 4 >

extend to transferring prisoners for the purposseo¥ing a sentence in their country of origin. |
will not recount further details, as | suspect mahyou are familiar with the scheme of this
legislation, which is modelled on the Australiant A&the same namé&

Although in many areas of the administration ofiges New Zealand enjoys close ties with

other countries, it has not to date made a commitieethe exchange of prisoners in the manner
contemplated by the European Conventfiet me suggest some reasons why there may be a
degree of reluctance.

(a) Economic and Physical Constraints

First, New Zealand prisons are overcrowded. Theoprmuster as at 28th September 1994 was
4407." Annual projections to June 1998 indicate an inseea over 5,600.

Secondly, there is the expense of maintaining pesoin custody. At present the direct annual
operating cost* is on average $29,000 per prisoner. To amelidhigesituation, Parliament
enacted the Criminal Justice Amendment Act 1993 Wwhrovides that prisoners may now be
eligible for release after serving a reduced peoibitheir sentence?

In discussing the economic and physical constraihtse prison system it has been assumed
that New Zealand's accession to a prisoner trabref@ty such as the European Convention
would have the effect of increasing its preserg@ripopulation. This seems to be a common
belief in government circles. Officials talk

11 Mutual Assistance in Criminal Matters Act 193wt.).

12 It is interesting to note that in regard to amésdiction at least, New Zealand was perhaps cibéés time. | refer to the Cook Islands Act,
which was passed in 1915. Section 275 of that Aztiges for the transfer of convicted persons twNealand to serve a prison sentence.
Political and legislative developments in recertaties have overtaken this piece of legislationclwis now quite possibly defunct: it has
seldom been invoked, except, that is, for one dExbrequest received by the New Zealand governmany years ago. On that occasion the
Island jail had burned down. The sole inmate wasirdes of being transferred to New Zealand. In clugrse the administrative wheels began to
turn. But before the paperwork was completed, dogiest became redundant, for the prisoner's sentexttexpired.

13 Source: Corrections Operations, Justice Depattriféellington.
14 Rations, clothing, supervisory personnel, etecjuding capital costs.

15 Criminal Justice Amendment Act 1993, s.43. Whieessentence is less than 12 months, one-hdifeaféntence must be served. In most

other cases, two-thirds of the sentence must beder
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cautiously of the need for a careful cost-benefélgsis, on the assumption that there may be a
deficit in the balance of trade, with incoming pngrs exceeding the number leaving.

If this principle is taken to its extreme, then NBealand's position would be governed by the
number of New Zealanders living in treaty countrlessk, rhetorically, whether this forms the
basis of a valid objection to, say, Australia areWNZealand jointly acceding to the European
multi-lateral treaty. | tender this example withdle assistance of demographic data, and merely
surmise that it is not beyond the bounds of polisilthat the Australian prison service may be
providing accommodation for a number of expatridésv Zealanders.

| suggest that such considerations have no plaassessing what is essentially an issue of social
accountability. The signatories to the multi-latéraaty include larger nations such as the

United States of America, the United Kingdom andn@y, and smaller States such as
Luxembourg and Denmark. Whatever logistical or @ooie problems that may have arisen

were obviously overcome. The same, | believe, cbeldaid in regard to New Zealand.

Further, the decision-making process is in somseseaasier for New Zealand than many other
countries. For example, | understand that prisoggeatriation has been the subject of political
lobbying in Australia and that the issue is undgiva consideration. Any difficulties in reaching
consensus between State and Federal levels ofrgoeat would not be a concern in New
Zealand where the relevant political authority sesilely with central government.

(b) New Zealand's Recent Philosophical Change in @ninal Justice

There has been a major shift in the approach tawsgdtencing of young persons. New Zealand
has moved towards a restorative model of justibe. Children, Young Persons and Their
Families Act 1989 departs from traditional theowwépunishment, emphasising instead the need
to "put things right" between offender and victiwith input from family members and social
agenciest® On this model, most offenders are diverted fromrtand of course, the possibility

of a custodial sentence. Given its success, camrgide is being given to a similar scheme for
adult offenders.

16 For a review of the operation of the Act, sedgé&uF.W.M. McElrea, "A New Model of Justice' in Légesearch Foundation publication
No0.34: The Youth Court in New Zealand 1993.
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Thus it would be philosophically difficult to incaerate repatriated New Zealanders when its
domestic court may have opted for an alternativéghument’

(c) The Rainbow Warrior and the General Debate

| should also mention the Rainbow Warrior inciddrite facts are too well known to require
detailed discussion and | will just recap the nm@oimts very briefly.

On 10 July 1985 French undercover agents placeldsxp devices on the Greenpeace vessel,
Rainbow Warrior, berthed in Auckland Harbour. Tlessel was sunk and one man died. Two of
the French agents were apprehended in New Zealtweg. subsequently pleaded guilty to
charges of manslaughter and wilful damage, and seméenced to 10 years imprisonment. The
French government confirmed that the defendantdkad acting under orders, as members of
the military security service. France sought tharreof their agents but discussions between
France and New Zealand broke down. To compoungrbl@em, France imposed economic
sanctions, by restricting New Zealand imports. Bripatic attempts to settle the dispute were
unsuccessful and ultimately the parties agreedhing the matter to the Secretary-General of
the United Nations for binding arbitration.

The Secretary-General ruled that France shoulddllyrapologise to New Zealand for its
violation of international law and that it shouldypcompensation. A further term of the
Secretary-General's ruling was that the Frenchtagdould be transferred from New Zealand to
French military authorities on Hao atoll where theyuld spend a further 3 years of their
sentence.

The notoriety of the Rainbow Warrior saga was aggiited when France unilaterally
repatriated these parties before expiry of theukdted term. Both were sent to France for
compassionate reasons but neither was subsequetottged to Hao. An international tribunal
later held that these actions constituted a bre&€nance's obligations under the terms imposed
by the Secretary-General.

| have sketched these basic facts to demonstrattéhth prisoner transfer issue cannot be viewed

in isolation. In its broader context, the RainbovaMibr incident was a dispute between two
nations.

17 Much would depend on the viability of New Zeada®ourts to review the sentence under the Conventio
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The case turned on a unique set of facts whichatdmnextended to a generalised objection to
the concept of prisoner repatriation. It is essdliyte red herring. However, the case does
highlight the need for a recognised forum for resw disputes and effecting sanctions to
combat breaches of agreement by an Administeriate St

5. CONCLUSION

May | conclude by saying that, in theory, the Ewap Convention is a sound idea that is in
keeping with progressive thinking in human rightsl @riminal justice reforms. Whilst some
may argue that any real benefits for New Zealanaeg be outweighed by cost and
administrative factors, nonetheless, it is my li¢hat in the final analysis New Zealand should
accede to the European Prisoner Transfer Treaffed my colleagues in Australia fraternal
greetings along the same path.

-mjd



